PART II - CODE OF ORDINANCES
Chapter 34 PERSONNEL 
Chapter 34 PERSONNEL [1] 
ARTICLE I. - IN GENERAL 
ARTICLE II. - PERSONNEL POLICIES 


FOOTNOTE(S):

--- (1) --- 
Cross reference— Any ordinance relating to the salaries of the town officers or employees saved from repeal, § 1-9(6); administration, ch. 2.(Back)
ARTICLE I. IN GENERAL
Secs. 34-1—34-30. Reserved.


[bookmark: BK_22982A374426B4D22BBA7EDB9C51630C]Secs. 34-1—34-30. Reserved.
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DIVISION 1. - GENERALLY 
DIVISION 2. - GRIEVANCE PROCEDURE 
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FOOTNOTE(S):

--- (2) --- 
State Law reference— Personnel, Code of Virginia, § 15.2-1500 et seq.(Back)
DIVISION 1. GENERALLY
Secs. 34-31—34-50. Reserved.


[bookmark: BK_3FD02FB26BF8F76B923E8E75D80AC7C6]Secs. 34-31—34-50. Reserved.
DIVISION 2. GRIEVANCE PROCEDURE [3] 
Sec. 34-51. Definition of grievance.
Sec. 34-52. Complaints which are not grievable.
Sec. 34-53. Applicability of grievance procedure; exceptions.
Sec. 34-54. Procedure.
Sec. 34-55. Appeal process for a nongrievable determination.
Sec. 34-56. Procedural compliance.
Sec. 34-57. Extension of time.
Sec. 34-58. Costs.
Sec. 34-59. Termination of employment.
Secs. 34-60—34-80. Reserved.


[bookmark: BK_4E27B3A69FCAC0075B7F1C5880C75946]Sec. 34-51. Definition of grievance.
A grievance shall be a complaint or dispute by an employee relating to employment, including but not necessarily limited to: 
(1)	Disciplinary actions, including dismissals, demotions and suspensions, provided that dismissals shall be grievable whenever resulting from formal discipline or unsatisfactory job performance; 
(2)	The proper application of personnel policies, procedures, rules and regulations, ordinances and statutes; 
(3)	Acts of retaliation as a result of utilization of the grievance procedures or of participation in the grievance of another town employee; 
(4)	Complaints of discrimination on the basis of race, color, creed, political affiliation, age, disability, national origin or sex; 
(5)	Acts of retaliation because the employee has complied with any law of the United States or the state in reporting any violation of such laws to a governmental authority or has sought any change in law before the United States Congress or state general assembly or has reported an incidence of fraud, abuse or gross mismanagement including the rebuttable presumption in Code of Virginia, § 15.2-15071(iv). 
(6)	An arbitrary or capricious performance evaluation.
(Code 1984, § 2-471(a))
Cross reference— Definitions generally, § 1-2. 
[bookmark: BK_4B2AEB735ACFEC021E7A8036FC3F4387]Sec. 34-52. Complaints which are not grievable.
Management reserves the exclusive right to manage the affairs and operations of the town government. Accordingly, the following complaints are not grievable under this division: 
(1)	Establishment and revision of wages or salaries, position classification or general benefits. 
(2)	Work activity accepted by the employee as a condition of employment or work activity which may reasonably be expected to be a part of the job content. The measurement and assessment of work activity through a performance evaluation shall not be grievable except where the employee can show that the evaluation was arbitrary or capricious. 
(3)	The contents of personnel policies, procedures, rules and regulations, ordinances and statutes. 
(4)	Failure to be promoted except where the employee can show established promotional policies were not followed or applied fairly. 
(5)	The methods, means and personnel by which such work activities are to be carried on.
(6)	Termination, layoff, demotion or suspension from duties because of lack of work, reduction in work force or job abolition, except where such action affects an employee who has been reinstated within the previous six months as the result of the final determination of a grievance. In any grievance brought under this exception, the action shall be upheld upon a showing by the town that: 
a.	There was a valid business reason for the action; and,
b.	The employee was notified of such reason in writing prior to the effective date of the action. 
(7)	The hiring, promotion, transfer, assignment and retention of employees, provided such actions do not constitute disciplinary actions. 
(8)	The relief of employees from duties in emergencies.
(Code 1984, § 2-471(b))
State Law reference— Similar provisions, Code of Virginia, § 15.2-15072. 
[bookmark: BK_77CBF10A9A10751A03B6DA5BAB81C384]Sec. 34-53. Applicability of grievance procedure; exceptions.
(a)	The grievance procedure in this division shall be applicable to all nonprobationary town employees, except: 
(1)	Appointees of elected groups or individuals;
(2)	Officials and employees who by Charter or other law serve at the will or pleasure of an appointing authority; 
(3)	Deputies and executive assistants to the chief administrative officer of a locality;
(4)	Agency heads or chief executive officers of government operations;
(5)	Employees whose terms of employment are limited by law;
(6)	Temporary, limited term and seasonal employees;
(7)	Law enforcement officers as defined in Code of Virginia, § 9.1-500 et seq. whose grievance is subject to the provisions of section ____________ and who have elected to proceed pursuant to those provisions in the resolution of their grievance, or any other employee electing to proceed pursuant to any other existing procedure in the resolution of his grievance. 
(b)	The town law enforcement officers have the option of using either the town grievance procedure or the grievance procedure available to law enforcement officers under the provisions of Code of Virginia, § ____________, but not both. 
(Code 1984, § 2-471(c); Ord. of 7-13-1998, § 2-471)
State Law reference— Similar provisions, Code of Virginia, § 15.2-15073. 
[bookmark: BK_D27FA7ED310155D0E83380EDBC72BE40]Sec. 34-54. Procedure.
(a)	Generally. Most employee concerns or complaints may be resolved informally through communications between employee and supervisor. Accordingly, employees are encouraged to take their complaints to their immediate supervisor and then to upper management levels to seek a solution. Employees are also encouraged to pursue grievable issues through the grievance procedure and supervisors are to assist them in this process. 
(b)	Management steps. 
(1)	First step: The employees shall identify the grievance verbally to the immediate supervisor in an informal meeting within 30 calendar days after the event or action which is the basis for the grievance. The supervisor shall give a verbal response to the employee within five workdays following the meeting. If a resolution is not reached at this point, the employee shall submit to the supervisor on the appropriate form the nature of the grievance and the specific relief requested within five workdays. The supervisor, in turn, shall give the employee written response on such form within five workdays. 
(2)	Second step: If the first step written response is not accepted, the employee should indicate on the form the desire to have the grievance advanced to the next step. The grievance must be submitted to the town manager's office, within five workdays following receipt of the supervisor's reply. Upon receipt of the form, the town manager shall meet with the employee within five workdays. At this step of the procedure, the employee may have present a representative of his choice. If the employee is represented by legal counsel, management may likewise be represented by counsel. The town manager shall give the employee a second step response in writing within five workdays. 
(Code 1984, § 2-472)
[bookmark: BK_53A7E598BAAF7AB26813F306D1C264FE]Sec. 34-55. Appeal process for a nongrievable determination.
(a)	Determining issues of grievability and determining issues qualifying for a panel hearing shall be as follows: 
(1)	When either the town or the grievant so requests, the town manager shall decide, within ten calendar days of any request, whether or not a matter is grievable. The decision of grievability shall be made subsequent to the reduction of the grievance to writing, but prior to the panel hearing, and a copy of the decision shall be sent to the grievant. The issue of grievability shall be decided prior to the panel hearing or the issue of grievability shall be deemed to be waived. If grievability is not determined by the circuit court during the management steps, the town manager shall make a determination as to whether the grievance qualifies for a panel hearing. If the town manager does not qualify the grievance for a panel hearing, the employee is entitled to appeal that decision to the circuit court for a determination as provided in this section. 
(2)	Decisions of the town manager or his designee may be appealed to the circuit court having jurisdiction in the locality in which the grievant is employed for a hearing on the issue of whether the grievance qualifies for a panel hearing. Proceedings for review of the decision of the town manager or his designee shall be instituted by the grievant by filing a notice of appeal with the town manager within ten calendar days from the date of receipt of the decision and giving a copy thereof to all other parties. Within ten calendar days thereafter, the town manager or his designee shall transmit to the clerk of the court to which the appeal is taken: a copy of the decision of the town manager, a copy of the notice of appeal, and the exhibits. A list of the evidence furnished to the court shall also be furnished to the grievant. The failure of the town manager or his designee to transmit the record shall not prejudice the rights of the grievant. The court, on motion of the grievant, may issue a writ of certiorari requiring the town manager to transmit the record on or before a certain date. 
(3)	Within 30 days of receipt of such records by the clerk, the court, sitting without a jury, shall hear the appeal on the record transmitted by the town manager or his designee and such additional evidence as may be necessary to resolve any controversy as to the correctness of the record. The court, in its discretion, may receive such other evidence as the ends of justice require. The court may affirm the decision of the town manager or his designee, or may reverse or modify the decision. The decision of the court shall be rendered no later than the 15th day from the date of the conclusion of the hearing. The decision of the court is final and is not appealable. 
(b)	If the employee wishes to advance the grievance to a hearing, the employee must so note on the appropriate form and forward the form to the town manager within five workdays of receipt of the second step reply, whereupon the town manager in turn will within an additional five workdays rule on whether or not the grievance qualifies for a hearing. However, if the town manager does not qualify the grievance for a hearing, the employee may, within five work days of receipt of the decision, appeal to the circuit court for a determination of qualification as provided in subsection (a) of this section. If the grievance is qualified for a hearing, the town manager shall refer this matter to a hearing officer assigned to conduct a grievance hearing. 
(1)	The hearing officer shall set the date, the time and place for the hearing and shall immediately notify the grievant and the town manager of the hearing date. The hearing officer shall conduct the hearing in the town where the grievant is employed unless the parties agree that another location is appropriate. 
(2)	The hearing officer may hold conferences for the settlement or simplification of the issues, dispose of procedural requests, issue orders requiring testimony or the production of evidence, may administer oaths and affirmations, may receive probative evidence, exclude irrelevant, immaterial and insubstantial, privileged or repetitive proofs, rebuttals, or cross examination, rule upon offers of proof, oversee an accurate verbatim recording of the evidence, order appropriate remedies, including reinstatement, back pay, full restitution of fringe benefits and seniority rights, or any combination of these remedies, and may take other actions as necessary or specified in the grievance procedure. 
(3)	The grievant and the town may be represented by legal counsel, or other representation of their choice, at the hearing. Such representative may examine, cross examine, question or present evidence on behalf of the grievant or the town before the hearing officer. 
(4)	The decision of the hearing officer shall be in writing, shall contain findings of fact as to the material issues in the case and the basis for those findings, and shall be final and binding if consistent with law and policy. 
(5)	Either party may petition the circuit court of the county for an order requiring implementation of the hearing officer's decision. In such proceeding, the court may award attorney's fees to either party. 
(6)	The town shall bear the costs of the hearing officer and other associated hearing expenses, except for the fees and costs of employee's counsel or advocate. 
(Code 1984, § 2-473; Ord. of 7-13-1998, § 2-473)
State Law reference— Grievance procedure, Code of Virginia, § 15.2-1507. 
[bookmark: BK_184CBDE67900B8D38EC50EA74BF24FE3]Sec. 34-56. Procedural compliance.
Face to face meetings are required between the employee and the supervisor or manager in the meeting specified in section 34-55. It is important that both the employee filing the grievance and the town observe all of these procedural requirements set forth in section 34-55. After the initial filing of a written grievance, failure of either party to comply with all substantial procedural requirements of the grievance procedure without just cause will result in a decision in favor of the other party on any grievable issue, provided the party not in compliance fails to correct the noncompliance within five workdays of written notification to the town manager. Failure of either party without just cause to comply with all substantial procedural requirements at the panel hearing shall result in a decision in favor of the other party. Matters relating to procedural compliance shall be referred to a grievance committee as needed. 
(Code 1984, § 2-475)
[bookmark: BK_F072ED1FC8842C92ED46FE63C6500362]Sec. 34-57. Extension of time.
The time periods outlined in section 34-56 constitute substantial procedural requirements. However, such time periods may be extended by mutual agreement between the grievant and the appropriate supervisor, manager or town employee to whom the time period is applicable. The panel chair may with just cause extend the time period applicable to the panel. 
(Code 1984, § 2-476)
[bookmark: BK_0BE8E4B01D6DAAEA5A70A04AFA675BA5]Sec. 34-58. Costs.
The grievant is responsible for the costs of legal counsel or other representation in the preparation of presentation of the employee's case in all or in any part of the proceedings. 
(Code 1984, § 2-477; Ord. of 7-13-1998, § 2-477)
[bookmark: BK_06E548E81AB413A7D4BC3FC851179DD5]Sec. 34-59. Termination of employment.
Grievances initiated prior to the termination of employment may, at the employee's option, continue to be processed through the grievance procedure. Former employees may not have access to the town grievance procedure except where the employee is grieving a removal for disciplinary purposes, and further provided such grievance is filed within 30 days of the removal date. 
(Code 1984, § 2-478)
[bookmark: BK_84FBEBA11F532427FDB2C6EAE062EDB3]Secs. 34-60—34-80. Reserved.


FOOTNOTE(S):

--- (3) --- 
State Law reference— Duty of town to adopt grievance procedure for employees, Code of Virginia, § 15.2-1506; grievance procedure, Code of Virginia, § 2.2-3000 et seq.(Back)
DIVISION 3. DEFERRED COMPENSATION PLAN [4] 
Sec. 34-81. Introduction.
Sec. 34-82. Definitions.
Sec. 34-83. Administration.
Sec. 34-84. Participation in the plan.
Sec. 34-85. Limitations on deferrals.
Sec. 34-86. Investments and account values.
Sec. 34-87. Benefits.
Sec. 34-88. Nonassignability.
Sec. 34-89. Relationship to other plans and employment agreements.
Sec. 34-90. Amendment or termination of plan.
Sec. 34-91. Applicable law.
Sec. 34-92. Participation by independent contractors.


[bookmark: BK_871A5DC9690323A7EA9AD6748E151AFA]Sec. 34-81. Introduction.
(a)	Established The employer hereby establishes the employer's deferred compensation plan, hereinafter referred to as the "plan." The plan consists of the provisions set forth in this division. 
(b)	Purpose. The primary purpose of the employer's deferred compensation plan is to provide retirement income and other deferred benefits to the employees of the employer in accordance with the provisions of Section 457 of the Internal Revenue Code of 1954, as amended. 
(c)	Agreement between participating parties. The employer's deferred compensation plan shall be an agreement solely between the employer and participating employees. 
(Code 1984, § 2-490.1)
[bookmark: BK_BACC326EB1C7461DB7045A85D2E23972]Sec. 34-82. Definitions.
Unless otherwise expressly stated or the context clearly indicates a different intention, the following terms shall, for the purpose of this division, have the meanings indicated in this section. The masculine pronoun, whenever used in this division, shall include the feminine pronoun, and the singular shall include the plural, except where the context requires otherwise: 
Account means the bookkeeping account maintained for each participant reflecting the cumulative amount of the participant's deferred compensation, including any income, gains, losses, or increases or decreases in market value attributable to the employer's investment of the participant's deferred compensation, and further reflecting any distributions to the participant or the participant's beneficiary and any fees or expenses charged against such participant's deferred compensation. 
Administrator means the person named to carry out certain nondiscretionary administrative functions under the plan, as described in this division. The employer may remove any person as administrator upon 60 days' advance notice in writing to such person, in which case the employer shall name another person to act as administrator. The administrator may resign upon 60 days' advance notice in writing to the employer, in which case the employer shall name another person to act as administrator. 
Beneficiary means the person designated by the participant in his joinder agreement who shall receive any benefits payable under this division in the event of the participant's death. 
Deferred compensation means the amount of normal compensation otherwise payable to the participant which the participant and the employer mutually agree to defer under this division, any amount credited to a participant's account by reason of a transfer under subsection 34-86(c), or any other amount which the employer agrees to credit to a participant's account. 
Employee means any individual who provides services for the employer, whether as an employee of the employer or as an independent contractor, and who has been designated by the employer as eligible to participate in the plan. 
Includable compensation means the amount of an employee's compensation from the employer for a taxable year that is attributable to services performed for the employer and that is includable in the employee's gross income for the taxable year for federal income tax purposes; such term does not include any amount excludable from gross income under this plan or any other plan described in Section 457(b) of the Internal Revenue Code, any amount excludable from gross income under Section 403(b) of the Internal Revenue Code, or any other amount excludable from gross income for federal income tax purposes. Includable compensation shall be determined without regard to any community property laws. 
Joinder agreement means an agreement entered into between an employee and the employer, including any amendments or modifications thereof. Such agreement shall fix the amount of deferred compensation, specify a preference among the investment alternatives designated by the employer, designate the employee's beneficiary or beneficiaries, and incorporate the terms, conditions and provisions of the plan by reference. 
Normal compensation means the amount of compensation which would be payable to a participant by the employer for a taxable year if no joinder agreement were in effect to defer compensation under this plan. 
Normal retirement age means age 70 years, unless the participant has elected an alternate normal retirement age by written instrument delivered to the administrator prior to separation from service. A participant's normal retirement age determines the latest time when benefits may commence under this plan (unless the participant continues employment after normal retirement age), and the period during which a participant may utilize the catch-up limitation of subsection 34-85(b). Once a participant has to any extent utilized the catch-up limitation of subsection 34-85(b), his normal retirement age may not be changed. A participant's alternate normal retirement age may not be earlier than the earliest date that the participant will become eligible to retire and receive unreduced retirement benefits under the employer's basic retirement plan covering the participant and may not be later than the date the participant attains age 70 years. If a participant continues employment after attaining age 70 years, not having previously elected an alternate normal retirement age, the participant's alternate normal retirement age shall not be later than the mandatory retirement age, if any, established by the employer, or the age at which the participant actually separates from service if the employer has no mandatory retirement age. If the participant will not become eligible to receive benefits under a basic retirement plan maintained by the employer, the participant's alternate normal retirement age may not be earlier than attainment of age 55 years and may not be later than attainment of age 70 years. 
Participant means any employee who has joined the plan pursuant to the requirements of section 34-84. 
Plan year means the calendar year. 
Retirement means the first date upon which both of the following shall have occurred with respect to a participant: Separation from service and attainment of normal retirement age. 
Separation from service means severance of the participant's employment with the employer. A participant shall be deemed to have severed his employment with the employer for purposes of this plan when, in accordance with the established practices of the employer, the employment relationship is considered to have actually terminated. In the case of a participant who is an independent contractor of the employer, separation from service shall be deemed to have occurred when: 
(1)	The participant's contract under which services are performed has completely expired and terminated; 
(2)	There is no foreseeable possibility that the employer will renew the contract or enter into a new contract for the participant's services; and 
(3)	It is not anticipated that the participant will become an employee of the employer.
(Code 1984, § 2-490.2)
Cross reference— Definitions generally, § 1-2. 
[bookmark: BK_2DB46D5747F310A975F64CE023D615F0]Sec. 34-83. Administration.
(a)	Duties of employer. The employer shall have the authority to make all discretionary decisions affecting the rights or benefits of participants which may be required in the administration of the employer's deferred compensation plan. 
(b)	Duties of administrator. The administrator, as agent for the employer, shall perform nondiscretionary administrative functions in connection with the employer's deferred compensation plan, including the maintenance of participants' accounts, the provision of periodic reports of the status of each account and the disbursement of benefits on behalf of the employer in accordance with the provisions of this plan. 
(Code 1984, § 2-490.3)
[bookmark: BK_F5819687AE7EDE5164FA360EE402E2F9]Sec. 34-84. Participation in the plan.
(a)	Initial participation. An employee may become a participant by entering into a joinder agreement prior to the beginning of the calendar month in which the joinder agreement is to become effective to defer compensation not yet earned. 
(b)	Amendment of joinder agreement. A participant may amend an executed joinder agreement to change the amount of compensation not yet earned which is to be deferred, including the reduction of such future deferrals to zero, or to change his investment preference, subject to such restrictions as may result from the nature or terms of any investment made by the employer. Such amendment shall become effective as of the beginning of the calendar month commencing after the date the amendment is executed. A participant may at any time amend his joinder agreement to change the designated beneficiary and such amendment shall become effective immediately. 
(Code 1984, § 2-490.4)
[bookmark: BK_26E851B62256C2B519970A1F08E6010A]Sec. 34-85. Limitations on deferrals.
(a)	Normal limitation. Except as provided in subsection (b) of this section, the maximum amount of deferred compensation for any participant for any taxable year shall not exceed the lesser of $7,500.00 or 331/3 percent of the participant's includable compensation for the taxable year. This limitation will ordinarily be equivalent to the lesser of $7,500.00 or 25 percent of the participant's normal compensation. 
(b)	Catch-up limitation. For each of the last three taxable years of a participant ending before his attainment of normal retirement age, the maximum amount of deferred compensation shall be the lesser of: 
(1)	Fifteen thousand dollars; or
(2)	The sum of:
a.	The normal limitation for the taxable year; and
b.	That portion of the normal limitation for each of the prior taxable years of the participant commencing after 1978 during which the plan was in existence and the participant was eligible to participate in the plan (or in any other plan established under Section 457 of the Internal Revenue Code by an employer within the same state as the employer) less the amount of deferred compensation for each such prior taxable year (including amounts deferred under such other plan). For purposes of this subsection, a participant's includable compensation for the current taxable year shall be deemed to include any deferred compensation for the taxable year in excess of the amount permitted under the normal limitation, and the participant's includable compensation for any prior taxable year shall be deemed to exclude any amount that could have been deferred under the normal limitation for such prior taxable year. 
(c)	Section 403(b) annuities. For purposes of subsections (a) and (b) of this section, amounts contributed by the employer on behalf of a participant for the purchase of an annuity contract described in Section 403(b) of the Internal Revenue Code shall be treated as if such amounts constituted deferred compensation under this plan for the taxable year in which the contribution was made and shall thereby reduce the maximum amount that may be deferred for such taxable year. 
(Code 1984, § 2-490.5)
[bookmark: BK_D4EFFE6C82E9063DE8ECFE99F4144521]Sec. 34-86. Investments and account values.
(a)	Investment of deferred compensation. All investments of participants' deferred compensation made by the employer, including all property and rights purchased with such amounts and all income attributable thereto, shall be the sole property of the employer and shall not be held in trust for participants or as collateral security for the fulfillment of the employer's obligations under the plan. Such property shall be subject to the claims of general creditors of the employer, and no participant or beneficiary shall have any vested interest or secured or preferred position with respect to such property or have any claim against the employer except as a general creditor. 
(b)	Crediting of accounts. The participant's account shall reflect the amount and value of the investments or other property obtained by the employer through the investment of the participant's deferred compensation. It is anticipated that the employer's investments with respect to a participant will conform to the investment preference specified in the participant's joinder agreement, but nothing in this section shall be construed to require the employer to make any particular investment of a participant's deferred compensation. Each participant shall receive periodic reports, not less frequently than annually, showing the then-current value of his account. 
(c)	Acceptance of transfers. Pursuant to an appropriate written agreement, the employer may accept and credit to a participant's account amounts transferred from another employer within the same state representing amounts held by such other employer under an eligible state deferred compensation plan described in Section 457 of the Internal Revenue Code. Any such transferred amount shall not be treated as a deferral subject to the limitations of section 34-85; provided, however, that the actual amount of any deferral under the plan from which the transfer is made shall be taken into account in computing the catch-up limitation under subsection 34-85(b). 
(d)	Employer liability. In no event shall the employer's liability to pay benefits to a participant under this section exceed the value of the amounts credited to the participant's account. The employer shall not be liable for losses arising from depreciation or shrinkage in the value of any investments acquired under this plan. 
(Code 1984, § 2-490.6)
[bookmark: BK_F16B602A49A0C96F36F4D1806B892F90]Sec. 34-87. Benefits.
(a)	Retirement benefits and election on separation from service. Except as otherwise provided in this section, the distribution of a participant's account shall commence during the second calendar month after the close of the plan year of the participant's retirement, and the distribution of such retirement benefits shall be made in accordance with one of the payment options described in subsection (b) of this section. Notwithstanding the foregoing, the participant may irrevocably elect within 60 days following separation from service to have the distribution of benefits commence on a date other than that described in the preceding sentence which is at least 60 days after the date such election is delivered in writing to the employer and forwarded to the administrator but not later than 60 days after the close of the plan year of the participant's retirement. 
(b)	Payment options. As provided in subsections (a), (e) and (f) of this section, a participant may elect to have the value of his account distributed in accordance with one of the following payment options; provided that such option is consistent with the limitations set forth in subsection (c) of this section: 
(1)	Equal monthly, quarterly, semiannual or annual payments in an amount chosen by the participant, continuing until his account is exhausted; 
(2)	One lump sum payment;
(3)	Approximately equal monthly, quarterly, semiannual or annual payments, calculated to continue for a period certain chosen by the participant; 
(4)	Payments equal to payments made by the issuer of a retirement annuity policy acquired by the employer; 
(5)	Any other payment option elected by the participant and agreed to by the employer.
A participant's election of a payment option must be made at least 30 days before the payment of benefits is to commence. If a participant fails to make a timely election of a payment option, benefits shall be paid monthly under the option in subsection (b)(3) of this section for a period of five years. 
(c)	Limitation on options. No payment option may be selected by the participant under subsection (b) of this section unless the present value of the payments to the participant, determined as of the date benefits commence, exceeds 50 percent of the value of the participant's account as of the date benefits commence. Present value determinations under this subsection shall be made by the administrator in accordance with the expected return multiples set forth in Section 1.72-9 of the Federal Income Tax Regulations or any successor provision to such regulations. 
(d)	Postretirement death benefits. Should the participant die after he has begun to receive benefits under a payment option, the remaining payments, if any, under the payment option shall be payable to the participant's beneficiary commencing within 60 days after the administrator receives proof of the participant's death, unless the beneficiary elects payment under a different payment option at least 30 days prior to the date that the first payment becomes payable to the beneficiary. In no event shall the employer or administrator be liable to the beneficiary for the amount of any payment made in the name of the participant before the administrator receives proof of death of the participant. Notwithstanding the foregoing, payments to a beneficiary shall not extend over a period longer than: 
(1)	The beneficiary's life expectancy if the beneficiary is the participant's spouse; or 
(2)	Fifteen years if the beneficiary is not the participant's spouse. If no beneficiary is designated in the joinder agreement, or if the designated beneficiary does not survive the participant for a period of 15 days, then the commuted value of any remaining payments under the payment option shall be paid in a lump sum to the estate of the participant. If the designated beneficiary survives the participant for a period of 15 days, but does not continue to live for the remaining period of payments under the payment option (as modified, if necessary, in conformity with the third sentence of this section), then the commuted value of any remaining payments under the payment option shall be paid in a lump sum to the estate of the beneficiary. 
(e)	Preretirement death benefits. Should the participant die before he has begun to receive the benefits provided by subsection (a) or (f) of this section, a death benefit equal to the value of the participant's account shall be payable to the beneficiary commencing no later than 60 days after the close of the plan year in which the participant would have attained normal retirement age. Such death benefit shall be paid in a lump sum unless the beneficiary elects a different payment option within 90 days of the participant's death. A beneficiary who may elect a payment option pursuant to the provisions of the preceding sentence shall be treated as if he were a participant for purposes of determining the payment options available under subsection (b) of this section; provided, however, that the payment option chosen by the beneficiary must provide for payments to the beneficiary over a period no longer than the life expectancy of the beneficiary if the beneficiary is the participant's spouse and must provide for payments over a period not in excess of 15 years if the beneficiary is not the participant's spouse. 
(f)	Disability. In the event a participant becomes disabled before the commencement of retirement benefits under subsection (a) of this section, the participant may elect to commence benefits under one of the payment options described in subsection (b) of this section on the last day of the month following a determination of disability by the employer. The participant's request for such determination must be made within a reasonable time after the impairment which constitutes the disability occurs. A participant shall be considered disabled for purposes of this plan if he is unable to engage in any substantial gainful activity by reason of any medically determinable physical or mental impairment which can be expected to result in death or be of long-continued and indefinite duration. The disability of any participant shall be determined in accordance with uniform principles consistently applied and upon the basis of such medical evidence as the employer deems necessary and desirable. 
(g)	Unforeseeable emergencies. In the event an unforeseeable emergency occurs, a participant may apply to the employer to receive that part of the value of his account that is reasonably needed to satisfy the emergency need. If such an application is approved by the employer, the participant shall be paid only such amount as the employer deems necessary to meet the emergency need, but payment shall not be made to the extent that the financial hardship may be relieved through cessation of deferral under the plan, insurance or other reimbursement, or liquidation of other assets to the extent such liquidation would not itself cause severe financial hardship. An unforeseeable emergency shall be deemed to involve only circumstances of severe financial hardship to the participant resulting from a sudden and unexpected illness or accident of the participant or of a dependent (as defined in Section 152(a) of the Internal Revenue Code) of the participant, loss of the participant's property due to casualty, or other similar and extraordinary unforeseeable circumstances arising as a result of events beyond the control of the participant. The need to send a participant's child to college or to purchase a new home shall not be considered unforeseeable emergencies. The determination as to whether such an unforeseeable emergency exists shall be based on the merits of each individual case. 
(Code 1984, § 2-490.7)
[bookmark: BK_2369BB0FC0A2400C1F3FEE497D387BFF]Sec. 34-88. Nonassignability.
No participant or beneficiary shall have any right to commute, sell, assign, pledge, transfer or otherwise convey or encumber the right to receive any payments under this division, which payments and rights are expressly declared to be nonassignable and nontransferable. 
(Code 1984, § 2-490.8)
[bookmark: BK_AC162335C799B64AE2CD771314D3B172]Sec. 34-89. Relationship to other plans and employment agreements.
The employer's deferred compensation plan serves in addition to any other retirement, pension, or benefit plan or system presently in existence or hereinafter established for the benefit of the employer's employees, and participation under this division shall not affect benefits receivable under any such plan or system. Nothing contained in the employer's deferred compensation plan shall be deemed to constitute an employment contract or agreement between any participant and the employer or to give any participant the right to be retained in the employ of the employer. Nor shall anything in this division be construed to modify the terms of any employment contract or agreement between a participant and the employer. 
(Code 1984, § 2-490.9)
[bookmark: BK_7B666677FD42D7137D0D1B5EBF5533A7]Sec. 34-90. Amendment or termination of plan.
(a)	The employer may at any time amend the employer's deferred compensation plan; provided that it transmits such amendment in writing to the administrator at least 30 days prior to the effective date of the amendment. The consent of the administrator shall not be required in order for such amendment to become effective, but the administrator shall be under no obligation to continue acting as administrator under this division if it disapproves of such amendment. The employer may at any time terminate this plan. 
(b)	The administrator may at any time propose an amendment to the employer's deferred compensation plan by an instrument in writing transmitted to the employer at least 30 days before the effective date of the amendment. Such amendment shall become effective unless, within such 30-day period, the employer notifies the administrator in writing that it disapproves such amendment, in which case such amendment shall not become effective. In the event of such disapproval, the administrator shall be under no obligation to continue acting as administrator under this division. 
(c)	No amendment or termination of the plan shall divest any participant of any rights with respect to compensation deferred before the date of the amendment or termination. 
(Code 1984, § 2-490.10)
[bookmark: BK_8D921B3F54072EB33CE4B83E07AAF1E2]Sec. 34-91. Applicable law.
The employer's deferred compensation plan shall be construed under the laws of the state where the employer is located and is established with the intent that it meet the requirements of an "eligible state deferred compensation plan" under Section 457 of the Internal Revenue Code of 1954, as amended. The provisions of this plan shall be interpreted wherever possible in conformity with the requirements of that section. 
(Code 1984, § 2-490.11)
[bookmark: BK_D6FC9086C92D2AAA27B8D857D26C66DE]Sec. 34-92. Participation by independent contractors.
Notwithstanding anything to the contrary in the employer's deferred compensation plan, no independent contractor shall become a participant prior to such independent contractor delivering to the employer a ruling from the Internal Revenue Service holding that the compensation of such independent contractor which is deferred under the plan, including any income attributable to the deferred compensation, will be includable in gross income for the taxable year or years in which such amounts are paid or otherwise made available to such independent contractor or such independent contractor's beneficiary in accordance with the terms of the employer's deferred compensation plan. 
(Code 1984, § 2-490.12)
Editor's note— This section contains a rider to the town's deferred compensation plan dated Nov. 14, 1983. 


FOOTNOTE(S):

--- (4) --- 
State Law reference— Local deferred compensation plans, Code of Virginia, § 51.1-603.(Back)
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